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Work of the Court op Appeals. — The following is the work done by the 
court while in session at Staunton in September : 

Whole number of cases 40 

Final judgments in 30 

Kemoved to Bichmond 1 

Continued for cause 9 

— 40 



Quorums at Stockholders' Meetings. — The Illinois statutes do not state 
what proportion of the stock must be represented at a stockholders' meeting in 
order to constitute a quorum, and the question does not seem to have ever been 
passed upon by the courts of this State. Probably in a majority of business cor- 
porations the by-laws define a quorum, and such definition would of course con- 
trol. In the absence of regulation by the by-laws, we are left to the rules of the 
common law governing general corporations. 

As early as 1775 the question of what constitutes a quorum at a stockholders' 
meeting was mooted in England and was answered by Lord Mansfield as follows: 

"It is in the nature of all corporations to do corporate acts, and where the 
power to do them is not specially delegated to a particular number, the general 
mode is for the members to meet on the charter days and the major part of those 
who are present to do the act. But where there is a select body it is a different 
thing, for there it is a special appointment." Rex v. Varlo, Cowp. 248, 250. 

The text writers agree in saying it is not necessary for a majority of the stock- 
holders to be present at a stockholders' meeting or for a majority of the stock to 
be represented there in order to constitute a quorum for the transaction of busi- 
ness, unless there is some provision either in the statute, the charter or the by- 
laws making such a requirement essential ; and while some of the authorities, 
cited on this point in the text books do not sustain the doctrine, there are 
enough of them that are in point to establish it beyond controversy, especially 
since there seem to be no decisions to the contrary. 

Mr. Cook states the rule as follows : " The law is clear that those stockholders 
who attend a duly called stockholders' meeting may transact the business of that 
meeting although a majority in interest or in number of stockholders are not 
present." Cook on Corporations (4th ed. ), sec. 607. 

Judge Thompson sums up the matter thus : "In the United States, where the 
subject is not governed by a statute or by valid by-laws established by the cor- 
poration, the analogy which applies in the case of elections in municipal corpo- 
rations and other public elections, is resorted to for the purpose of determining 
what constitutes a quorum, where the body entitled to elect consists of an indefi- 
nite number. In such a case, if the meeting is regularly called, and if those 
entitled to participate are duly notified where notice is required — but only on 
this condition — those who actually assemble constitute a quorum, and a majority 
of this quorum is competent to elect directors, or to transact any other constituent 
business. As the number of members in a joint-stock corporation is indefinite — 
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since, although the number of shares is definite, they may be distributed among 
many or accumulated by a few, and by this distribution or accumulation the 
number of members may increase or decrease — the rule applicable to other in- 
definite bodies applies to elections in joint-stock corporations. If the meeting 
is regularly assembled, a majority of those who assemble may elect, unless there 
is a different regulation by statute or valid by-law." 1 Thompson on Corpora- 
tions, sec. 725. 

The earliest American case in which this doctrine seems to have been dis- 
cussed is Ex Parte Willcocks, 7 Cow. *402, *409, decided in 1827. In that case it 
was held that a majority of the directors must be present at a directors' meeting, 
in order to pass by-laws. After deciding that point the court went on to say: 
"The distinction is between a corporate act to be done by a select body and one 
to be performed by the constituent members. In the latter case, a majority of those 
who appear may act." 

In the case of the Columbia Bottom Levee Company v. Meier, 39 Mo. 53 (1866), 
it was held that a minority of the members might constitute a quorum at a regu- 
lar meeting of the corporation. This corporation, however, was not exactly a 
stock company in the ordinary sense of the word, but was a corporation formed 
for the purpose of draining farm lands, and was, in some respects, a semi-muni- 
cipal corporation, the owners of the lands to be drained constituting the mem- 
bership of the corporation. 

In the case of Brown v. Pacific Mail Steamship Company (1867), 5 Blatchf. 525 
(4 Fed. Cas. 420), it was said that an election of directors at a meeting at which 
a majority of \the stock was forbidden by injunction to vote would be perfectly 
legal. The opinion contains no discussion of the subject and no citations, and it 
is doubtful whether the point referred to was essential to the decision of the case. 

The case of In Be Granger, 7 Phil. 350 (1870), was an action involving the 
validity of a meeting of a library corporation consisting of 6,244 stockholders, 
of whom only 126 were present at the meeting. It was held that this number 
was sufficient to enable the corporation to transact business. The meeting here 
in question was an adjourned annual meeting of the corporation. 

In the case of State v. Martin, 34 Minn. 135 (1885), it appeared that at the 
annual meeting of a stock company the presiding officer announced that certain 
stock represented by proxies and constituting a majority of the entire stock 
would not be allowed to vote, and the holders of these proxies thereupon an- 
nounced that they would withdraw from the meeting, though they did not leave 
the room, and thereupon a vote was taken without these proxies. The Supreme 
Court of Minnesota held that this vote was legal, laying down the doctrine that 
at an annual meeting of stockholders, where no contrary rule is established by 
the charter or by-laws, a minority of those voting is sufficient to transact the 
business, although the majority of the stock is not voted. It is to be noted, 
however, that a majority of the stock was actually present at the meeting in 
question. 

The case most directly in point on this subject is Morrill v. Littte Falls Manu- 
facturing Company, 53 Minn. 371 (1893). The corporation was an ordinary busi- 
ness corporation, and the meeting under discussion was an annual meeting at 
•which only one person was present, and he held only a minority of the stock. 
The Supreme Court of Minnesota held that the proceedings of this meeting were 
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binding upon the corporation and laid down the doctrine that, where the charter 
and by-laws were silent on the subject, the common law rule is that such of the 
stockholders as actually assemble at a properly convened stockholders' meeting, 
although they are only a minority of a number of the stockholders and represent 
only a minority of the outstanding stock, nevertheless constitute a quorum for 
the transaction of business. 

In so far as this case holds that one person may constitute a stockholders' 
meeting it is opposed to the doctrine of English cases, which holds that at least 
two persons must come together to constitute a "meeting." 

There are a number of cases holding that in regard to religious corporations it 
is not necessary that a majority of the members shall attend the meeting in order 
to constitute a quorum. Field v. Field, 9 Wend. 394 ; Craig v. First Presb. 
Church, 88 Pa. St. 42 ; Madison Ave. Bapt. Church v. Bapt Church, 5 Eobt. (N. 
Y.) 649. 

Under the foregoing decisions we may safely conclude that, at a regular stock- 
holders' meeting, a majority need not be present in order to constitute a quo- 
rum.* — National Corporation Beporter. 



Carriers — Duty to Carry Sleeping Cars — Injury to Sleeping Car 
PoKrER — Contracts Limiting Liability for Negligence — Contracts for 
the Benefit of Third Parties. — Bussell v. P. C. C. & St. L. B. B. Co., 61 N. 
E. 678 (Supreme Court of Indiana, 1901). — The Supreme Court of Indiana here 
extends to sleeping car porters the law as previously enunciated in the case of 
express messengers. See B. B. v. Keefer, 146 Ind. 21 (1896); B. B. Co. v. Ma-, 
honey, 148 Ind. 196 (1897). 

A Pullman car was attached to one of the defendant railroad company's trains. 
The porter, employed by the Pullman Company, was injured by the negligence 
of the railroad employees. The porter sued the railroad company for damages. 
In bar of such action the defendant company pleaded two agreements. By the 
terms of the one the Pullman Company was bound to indemnify the railroad for 
such liability. By the terms of the other the plaintiff porter agreed with the 
Pullman Company to release any railroad company over whose lines he operated 
in the employ of the Pullman Company "from all claims for liability of any 
nature or character on account of personal injury." 

To this plea the plaintiff's attorney demurred ; the demurrer was overruled ; 
and on appeal from that decision the case came before the Supreme Court of 
Indiana. 

The decision of the lower court was sustained. The conclusion that the above- 
stated agreements were a complete defence to a claim for damage resulting from 
negligence was reached by Dowling, X, by the following interesting steps : 

1. The railroad company was under no public duty to receive the porter or 
the car on which he rode. 

2. The railroad company could, therefore, contract specially for a release 
from all liabilities for negligence as to the porter. 

* The rule here stated is altered In Virginia by statute, which declares that " to 
constitute a meeting of stockholders, there must be present those who can give a 
majority of all the votes which could be given by all the stockholders."— Va. Code, 
sec. 1115.— Editor Virginia Law Rbgistkr. 
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3. The contract of release between the porter and the Pullman Company 
inures to the benefit of the railroad company referred to therein, and can be 
taken advantage of by the railroad company in this action. 

These several points will be considered in the above order. 

1. While the rights and liabilities of sleeping car companies have been the 
subject of legal decision in various aspects, this particular point has never before 
been flatly decided. This case holds that there is no duty, as a public carrier, 
on a railroad company to receive and haul Pullman sleeping cars in the manner 
in which they do receive and haul them. This same view was negatively recog- 
nized, however, in Pullman Co v. Mo. Pac. R. R. Co., 115 U. S. 587 (1885), 
where it was held that, inasmuch as the Pullman Company had no special con- 
tract with the railroad, it could not compel the railroad to carry its cars. 

2. In most of the States of the Union, a railroad as a common carrier may not 
contract against liability for negligence. See Fetter on Carriers, sec. 398 ; R. R. 
Co. v. Lockwood, 17 Wall. 357 (1873). However, "a common carrier may un- 
doubtedly become a private carrier or bailee for hire where, as a matter of 
accommodation or special engagement, he undertakes to convey something which 
it is not his business to convey." R. R. Co. v. Lockwood, supra. The law on 
this point is tersely stated in Piedmont Mfg. Co. v. C. & G. R. R. Co., 19 S. C. 
365 (1882). "If he may carry or not as he deems best, he is but a private indi- 
vidual, and is invested, like all other private persons, with the right to make 
his own contracts, and when made, to stand upon them." 

This right of railroads, under certain conditions, to contract as private carriers, 
and when so contracting to exercise a private carrier's right (see Hutchinson on 
Carriers, sec. 40) to stipulate against liability for negligence, has been recog- 
nized by great weight of authority. On this ground, clauses exempting from 
liability for negligence have been sustained in contracts for the carriage of circus 
trains by the Federal Courts and the Supreme Courts of Michigan and Massa- 
chusetts. Chicago R. R. v. Wallace, 66 Fed. 506 (1895) ; Coup v. Wabash R. R., 
56 Mich. Ill (1885); Robertson v. R. R., 156 Mass. 525 (1892). In a suit in 
Pennsylvania on a "circus train " contract made in New York to be performed 
in New York, the law of New York was applied and the contract enforced. 
Mitchell, J., in delivering his opinion, said that the contract, even if made in 
Pennsylvania would be enforceable by the Pennsylvania courts. Forepaugh v. R. 
R., 128 Pa. 217 (1889). When acting as private parties railroads have been 
allowed to stipulate against liability for negligence resulting in fire. Hartford 
Ins. Co. v. R. R. Co., 70 Fed. 201 (1895). In the cases of contracts for the 
carriage of express messengers such exemptions have frequently been sustained. 
B. & 0. R. R. v. Voigt, 176 U. S. 498 (1900); Blank v. R. R., 182 111. 332 
(1899); R. R. v. Mahoney, 148 Ind. 196 (1897); R. R. v. Keefer, 146 Ind. 21 
(1896); Homer v. R. R., 156 Mass. 506 (1892); Rates v. R. R., 147 Mass. 255 
(1888). We find this right of a common carrier to contract as a private carrier 
when not performing a franchise duty the ground for sustaining exemptions 
from liability for negligence in MvMoon v. R. R., 10 Wash. 311 (1893); Quimbg 
v. R. R., 150 Mass. 365 (1890); Griswold v. R. R, 53 Conn. 371 (1885); Rogers 
v. Kennebec S. S. Co., 86 Me. 261 (1894); Kinney v. R. R., 34 N. J. Law, 513 
(1869). Some apparent confusion has arisen from the cases where the common 
carrier is contracting in a private capacity, but fails to exempt itself from lia- 
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bility for negligence. The measure of care and of liability in such cases has 
been various. In numerous express messenger cases, where the "exemption 
clause" was lacking or defective {Kenney v. B. R, 125 N. Y. 422 (1891); Blair 
v. B. B., 66 N. Y. 313 (1876); Brewer v. B. B., 124 N. Y. 59 (1891); Kentucky 
B. B. v. Thomas, 79 Ky. 160 (1880) ; Jennings v. B. B,, 15 Ont. App. 477 (1887) ; 
B. B. v. Adams, 6 Texas Civil App. 102 (1894); Teomans v. Contra Costa, Co., 44 
Cal. 71 (1872)], and in a long series of postal clerk cases where there is no 
"exemption clause" in the contract, the test of care and measure of liability 
was " as that required to a passenger for hire." 

In the case of a Pullman porter, however, where there was no release from 
liability for negligence given to the railroad company, the measure of damage 
was not "as that required to a passenger for hire," for negligence was not pre- 
sumed from the occurrence of the accident. The plaintiff porter was required 
to prove negligence [Hughson v. B. B., 2 App. D. C. 98 (1893)]. 

In Jones v. B. B., 125 Mo. 666 (1894), where, on the other hand, there was a 
contract exempting the defendant railroad from negligence the railroad company' s 
liability to a Pullman porter was, none the less, held to be "as to a passenger 
for hire." The conclusion reached by this Missouri judge was reached on analo- 
gous contracts and facts by Judge Taft, in the case of an express messenger 
[Voigt v. B. B., 79 Fed. 562 (1897)]. 

The dissenting opinion in another strictly analogous express messenger case 
in Illinois [Magruder, J., in Blank v. B. B., 182 111. 332 (1899)] concurs with 
Judge Taft's decision. It seems, therefore, that we are warranted in saying that 
the overruling of Voigt v. B. B., 79 Fed. 562, by Shiras, J., in the case of B. & 
0. B. B. v. Voigt, 176 U. S. 498 (1900), has thrown the weight of authority 
with the Indiana court's position as to the validity of a contract exempting a 
railroad company from liability for negligence to a Pullman porter. 

3. When we come to examine how the railroad was exempted by contract we 
are presented to a phase of the "American Doctrine" as to contracts for the 
benefit of third parties, which is recognized, but which is of comparatively rare 
occurrence. 

The "American Doctrine," as generally stated, is that "The third party for 
whose benefit a contract is made may sue thereon" [American and English 
Encyclopaedia of Law, Vol. VII, p. 106 ; Hendrick v. Lindsay, 93 U. S. 
143 (1876); National Bank v. Grand Lodge, 98 U. S. 123 (1878)]. It is also 
stated that such third party for whose benefit a contract is made " may recover 
thereon." [American Digest (cent. ed. ), Vol. II, Col. 845.] In the case under 
discussion, the contract between the Pullman Company and the railroad, whereby 
the railroad was to be indemnified, raised a legal duty to the railroad. The 
contract between the Pullman Company and the porter made the railroad an 
express beneficiary. Thus there is present every element to give the railroad a 
beneficiary's rights under the American doctrine even where modifications have 
been introduced [Vrooman v. Turner, 69 N. Y. 280 (1877); Durnherr v. Baw, 135 
N. Y. 219 (1892)]. 

Generally the third party for whose benefit the contract is made " enforces" 
it by suing on the contract. Here the third party pleads the contract as a 
defence. 

The court allows this defence by the words : "And it (the railroad company) 
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may now claim its advantages as one in whose interests the agreement was exe- 
cuted." They cite Bansdel v. Moore, 153 Ind. 394 (1899), in which the wording 
of the third party rule, "where one agrees with another for sufficient considera- 
tion to do a thing for the benefit of a third party, such third party may enforce 
the same," is surely wide enough to include pleading such contract as a defence. 

Using such beneficial contract as a defence is permitted in Jones v. B. B. , 125 
Mo. 666 (1894); B. B. Co. v. Voigt, 176 U. S. 498 (1900), and Blank v. B. B., 
182 111. 332 (1899). In the latter case the court said : "As the defendant's con- 
tract with the express company is valid, therefore, the plaintiffs (an express 
messenger) contract with the express company may be pleaded in bar of his 
cause of action." There is a very clear exposition of the law on this point in 
Saywood v. Dexter Herlin & Co., 72 Fed. 758 (1896), where Gilbert, J., says: 
"His right to plead in abatement of this action an agreement in forbearance of 
suit depends wholly upon the terms of such agreement. He cannot call to his 
aid covenants made between B. & C. to which he was not party or privy." 

4. The ground is here definitely taken that in contracts made in a private 
capacity the "exemption clause" need only be broad enough to include by 
necessary implication exemption in case of negligence. Negligence need not be 
specifically mentioned. 

The language of the contract here held to include negligence was exemption 
from all claims for liability of any nature or character whatsoever, on account of 
personal injury or death." Bussell v. P. C. C. & St. L., CI N. E. 678 (Ind. 
1901). 

In Homer v. B. B. Co., 156 Mass. 506 (1892), the words, "Assume all risks 
of accident resulting from any cause," were held to include negligence, "^ords 
identical with those used in Bussell v. P. C. C. & St. L. (supra) were held to 
include negligence in Jones v. B. B., 125 Mo. 666 (1$94). "This company shall 
not be liable under any circumstances for any injury to the person " was held to 
include injury by negligence in III. Cent. B. B. v. Bead, 37 111. 486 (1865). 
Sogers v. S. S. Co., 86 Me. 261 (1894), and B. B. Co. v. Mahmey, 148 Ind. 196 
(1897), follow this same rule. England allows contracts exempting from lia- 
bility for negligence in public or private contracts of carriers. In either case, 
if the language is broad enough to include negligence, negligence is included. 
M. S. & L. B. B. v. Brown, 8 App. Cas. 703 (1883). 

In New York, however, language sufficiently broad to include negligence does 
not suffice to raise an exemption from liability for negligence. Negligence must 
be specifically mentioned. Blair v. B. B., 66 N.Y. 314 (1876); Kenney v. B. B., 
125 N. Y. 425 (1891), — J. A. B., in American Law Begister. 



